CHAPTER |

INTRODUCTION

1.1 Background of Research

Since ancient times, the distribution of inheritance for those left behind has
been a general rule. However, before the advent of Islam, the distribution was not
entirely fair. This is because there is no definite determination of who is entitled
to inheritance.’

As time progresses, the problems that arise are increasingly varied and devel-
oped. The solution also moves following the speed of progress in the method of
usul figh and alternative figh that emerges.? Until now, some Muslim regions have
applied their ways to solve problems in the field of inheritance distribution that
are different according to the traditions and customs that apply in each region.
Although various efforts have been made to solve inheritance problems, such as
those listed in the codification of Islamic law as an example of the problem of
joint property in this inheritance problem still leaves some problems.?

Therefore, understanding and deepening the science of mawarits or faraidh is very
important and necessary in Islam. This is because learning these things can help in
resolving disputes or dividing inheritance property properly and fairly in accord-
ance with the standards set by Allah SWT. As we know that the provisions of the

division of inheritance if left to human reason will never be completed.
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Because every human mind has different standards in understanding what is
good and what is bad, and what is fair and what is not.*

As for Islamic law, it is explained that its provisions cover all aspects of human
life in the world, both realizing happiness in the world and the hereafter. On the
issue of inherited property, Islamic law has been regulated in the law of inher-
itance. In Islamic law, this science is known as faraid science,® or what is referred
to as figh mawarits, or Islamic inheritance law.®

This is related to the relationship between fellow Muslims which is regulated
in Islamic law. Although Indonesia is not a country based on Islamic law, the
majority of Indonesia's population is Muslim, so that if there is a dispute in the
interaction between Muslims, a separate court is provided to resolve the problem.
This is determined based on the authority given or listed in Article 49 paragraph
(1) of Law No. 3 of 2006 concerning religious courts that are authorized to exam-
ine, decide, and resolve marriages, wills, and inheritance.’

In Islam, if someone who has died and he has property left behind, then the
law is obliged to be distributed to the family left behind or given to those who are
entitled to receive the inheritance.® Therefore, it is necessary to carry out a process
of determining who is entitled to become heir, determining the share of each heir,
and carrying out the distribution of the inheritance, as well as a court decision on
a person's request regarding who is entitled to inheritance as well as determining

each part of each heir.
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This also often happens in every dispute, while the settlement must be differ-
ent, be it in Civil Inheritance Law, Islamic Inheritance Law or Customary Inher-
itance Law. So that the issue of inheritance in civil law cannot be resolved in ac-
cordance with the law of mawarits in Islam, as well as the issue of customary
inheritance cannot be resolved in Islam.

In this study the author wants to analyze a case that occurred in the Palangka
Raya religious court regarding an inheritance dispute that ignores or deliberately
ignores the distribution of the inheritance, so that the inheritance is not divided in
accordance with the applicable provisions.

Therefore, the author conducts this research with the aim of understanding and
analyzing the distribution of inheritance that does not involve or deliberately elim-
inates some of the heirs to obtain their share, reviewed through figh mawarits,
with the aim of knowing the form of distribution that is clear and fair, so that a
mutual agreement is formed in the distribution of inheritance. Thus the author
wants to conduct a research with the title “Analysis of Figih Mawarits on Deci-
sion Number 449/Pdt.G/2021/PA Plk (Case Study of Inheritance Neglect in
Some Heirs at the Palangkaraya Religious Court)”

1.2 Problem Formulation
Based on the background of the problems described above, the problems for-
mulated in this study include :
1. How is the form of inheritance distribution through religious court deci-
sion Number 449/Pdt.G/2021/PA.PIk in the Palangkaraya religious court?
2. How is the analysis of Fikih Mawarits on the distribution of inheritance

through the Religious Court by ignoring some of the heirs?

1.3 Purposes of Objectives
Based on the problem formulation described above, there are several objec-
tives that the authors want to achieve in this study, including :
1. Knowing the form of inheritance distribution through religious court
decision Number 449/Pdt.G/2021/PA.PIK in the palangkaraya



religious court, so that it can be a role model for the surrounding
community who experience similar cases.
2. Knowing the analysis of Mawarits Jurisprudence on the distribution of

inheritance through the Religious Court by ignoring some of the heirs.

1.4 Benefits of Research
The results of this study are expected to contribute both theoretically and
practically:
1. Theoretical Benefits
The results of this study are expected to add knowledge that can be useful for
the development of Islamic law in fields related to muamalah and roseits law as
well as a reference for similar research in the future and can be further developed
according to the times.
2. Practical Benefits
To be taken into consideration for the heirs in taking a stand in the

distribution of inheritance fairly and equitably.

1.5 Previous of Research

The purpose of previous research is to ensure the quality and authenticity of
the research. Researchers will describe previous research writings with similar
research themes studied by the current author, with the aim of knowing the
similarities and differences and research focus of each research that has been done
before and can provide an overview of the gaps or things that occur between
previous research and current research. Therefore, the researcher lists several

previous studies as follows :
The first research was written by Faiz Febrinasyah in 2023 with the title
“Review of Islamic Inheritance Law in the Distribution of Heirs to Non-Muslim
Heirs in the Yogyakarta Religious Court”. This research discusses the transfer of

rights and obligations for inheritance assets where some of the heirs have different



religions. Reviewed using Islamic inheritance law and determined in the
Yogyakarta Religious Court.®

The second research was written by Gaga Hotma Parulian Siregar and Widhi
Handoko in 2022 with the title “Case Study Review of Inheritance Law of Supreme
Court Decision Number 784 K/Pdt/2014 Against the provisions of Western
Inheritance Law”. This research states that the decision is not based on the Civil
Code, so that in this study it states that the division of inheritance in this case is not
based or not in accordance with the provisions of the Civil Code because it bases
its decision on the applicable Marriage Law.°

The third research was written by Anshari Ayyub in 2019 with the title “Ne-
glect of the Inheritance Rights of Fathers and Mothers in the Implementation of the
Distribution of Inheritance in Kota Besi District, Kotawaringn Timur Regency.”
This study discusses the case of neglect of the inheritance rights of fathers and
mothers, which shows that in the distribution of inheritance property there is a mis-
understanding in understanding hijab / mahjub so that the father's heirs are blocked
by the existence of a husband or wife and the descendants of the deceased so that
the father and mother are not included in the list of recipients of inheritance.!

The fourth research was written by Babet Edi Kuswoyo, Agustinus Samosir,
and Ahmad Fuadi in 2023 with the title “Analysis of the Settlement of the Heir Case
Decision no.02/Pdt.P/2017/PA.LLG at the Lubuklingga Religious Court.” This
study discusses the basis for the consideration of the panel of judges in deciding
that the basis for the consideration of the panel of judges regarding the determina-
tion of heirs is in accordance with the Compilation of Islamic Law so that legal
certainty and justice values are in accordance with existing provisions and based on

applicable aspects of justice.'
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The fifth research was written by Apriadi, Misra Netti, and Muhammad Ka-
malin in 2023 with the title “Comparative Study of Article 173 of the Compilation
of Islamic Law on slander as a barrier to inheritance.” This research discusses be-
havior that can cancel or become an obstacle in obtaining inheritance rights in ac-
cordance with what is regulated in the Compilation of Islamic Law.™

From some of the literature reviews above, we can clearly see the differences
in each discussion carried out by the author. So that it can be seen clearly the focal
point that wants to be researched on each existing problem. Therefore, my research
will refer more to court decisions regarding the determination of some heirs who
are not included in the distribution of inheritance as well as conflict resolution
mechanisms that occur from parties who are not included in the distribution of in-

heritance.

1.6 Research Methods

The research method or scientific method is a way or technique to obtain in-
formation and data sources that will be used in research. This information or data
can be in various forms, so this method can facilitate the compilation of
knowledge. This research method refers to normative research, usually this
method is used in the legal field. While research techniques are techniques for
implementing research methods. Research methods usually refer to forms of re-

search. The steps in this research method are as follows:

1.6.1 Type of Research

The type of research in this study is descriptive analysis, this research is qualitative
in nature whose data is obtained from a significant decision data described from
trusted sources and also data obtained from the object of research so that it is also
called a reflexive and open approach, where the way data is collected is followed

by the development of theoretical concepts and literature reviews that take place in
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a)

b)

a continuous cyclical process®*, which will be combined with the literature research
method (library research).’ The data obtained by the author includes primary data
obtained directly from sources at the research location obtained from the results of
data obtained by researchers with related agencies. Then described and adjusted to
the opinions of several madzhab scholars, as well as several articles that resemble.
While secondary data is obtained from literature such as books, books and other
literature related to inheritance, secondary data is used to complement primary data

which aims to support the results of this study.

1.6.2 Source of research data

The data collected is primary data and secondary data, consisting of :
Primary Data

Primary data is data obtained directly from the research subject by using
the data of the Religious Court decision®®, so that primary data is obtained from
researcher observations with related agencies online and offline, which are
combined with several sources from primary books which include; thurats book
on inheritance, Figh Mawarist, Al-Qur'an and Hadith, and so on.
Secondary Data

Secondary data is data collected by researchers as support from the first
source. It can also be said that the data is arranged in the form of journals or arti-
cles about inheritance®’, so that the data that will be obtained by the author from
the website of the relevant institution refers to related data sources and research
with primary legal materials because it explains what will be obtained in order to

assist in analyzing and understanding primary legal materials consisting of:
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a. Islamic Inheritance Law in Indonesia.
b. Opinions of experts related to inheritance disputes and settlement of inher-
itance disputes.

c. Legal journals related to inheritance disputes.

1.6.3 Data collection techniques

The data obtained by the author will be collected using documentation
techniques, namely techniques for collecting various data sources including;
books, related articles, journals and so on.'® Then the second step taken by the
researcher is to describe a series of activities carried out by the researcher to
understand more about what will be researched, this is obtained through the results
of data obtained from related institutions or experts who understand this problem.
Furthermore, the material that has researches have obtanined will be processed or

analyzed to obtain a conclusion that is compiled in the form of a research report.°

1.6.4 Data analysis technique

This qualitative research uses inductive data analysis techniques, which are
based on specific facts, the data analysis process begins with reviewing the data
that has been obtained through documentation techniques. In general, the data
analysis method includes reduction, data description and conclusions.?’ Then the
approach used is a qualitative approach, which is research aimed at describing and
analyzing phenomena, and events with analysis based on Figih mawarits in Islam.
Some descriptions are used to find principles and explanations that lead to con-

clusions.?
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